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Foreword

Government of Nepal (GoN) has recognized Public Private Partnership
(PPP) as an important approach for development. Despite this recognition
the country has not been able to implement PPP infrastructure projects
in a substantial way. There is just a smattering of micro-level PPP projects
being implemented at the municipality level. While there may be a number
of reasons for this, such as the protracted political transition and ensuing
economic instability and social transformation, a major reason is the lack of
an authentic document containing clear-cut vision and a road map of future
actions on GoN'’s part for systematic uptake of PPP in Nepal.

It is in this context that the government has prepared this Public Private
Partnership White Paper. The paper clarifies the government’s view regarding
PPP and proposes a clear road map of concrete future actions.

At this moment, | would like to thank Prof. Dr. Pushkar Bajracharya, the
then member of the NPC and Coordinator of the White Paper Preparation
Committee, and its members representing from government ministries
and agencies and the private sector, especially the Federation of Nepalese
Chamber of Commerce and Industries (FNCCI) and Confederation of Nepalese
Industries (CNI), for their valuable efforts for preparing this document. Many
thanks are also to the UNDP and the Public Private Partnerships for Urban
Environment (PPPUE) project for commencing this activity and providing the
required expertise and other supports in accomplishing this task. | also thank
other donor agencies for their inputs in finalizing this document.

NPC is committed to take the required initiatives including coordination with
donor agencies and other concerned stakeholders in achieving results as
outlined in the White Paper.

UBEE

Dr. Dinesh Chandra Devkota, PhD
Acting Vice-Chairman, National Planning Commission
Government of Nepal
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1.1 Background & PPP Experiences in Nepal

Poor infrastructure has been one of the hindrances in Nepal’s competitiveness
as the Global Competitiveness Report 2009/10 produced by the World Economic
Forum put Nepal’'s position in infrastructure at 131 out of 133 countries
surveyed throughout the world. There is clearly a need for increased investment
in infrastructure and other basic services. However, only the government’s
investment and involvement in infrastructure and public services is not enough
implying the need for a greater role of the private sector. The Government
of Nepal (GoN) has already accepted public-private partnerships (PPP) as an
alternative source of procuring assets and services, including the private sector’s
financial participation for meeting the increasing demand for infrastructure and
services in the country.

Notwithstanding a decade of experience in the area of PPP, Nepal’s approach
to it has had limited success. At the local authority level, the Kathmandu
Metropolitan City (KMC) pioneered private sector involvement in the municipal
sector with the Private Sector Participation (PSP) programme as far back as
1999/2000 for institutional strengthening of KMC. Several projects or ventures
were identified for implementation such as the Gongabu bus park, construction
of foot-bridges at different locations, operation and management of Dharahara
and its surroundings. KMC entered into several PPP arrangements but not
without controversy.

At the central level, the Ministry of Physical Planning and Works made public calls
to the private sector to invest in four large projects. Of these the only project to
reach Expression of Interest (EOI) & Request for Proposal (RFP) stage was the
“fast track” road project from Kathmandu to the terai. As the latest development
in major PPP arrangements in service delivery, the call and subsequent selection
of a private sector partner in Kathmandu’s waste management is a significant
step.

Realizing the importance of PPP, the GoN intervened in this area by introducing
the Public-Private Partnerships for Urban Environment (PPPUE) project in 2002
with the support of UNDP. Since the project’s launch, PPPUE together with its
partners have worked towards raising awareness of the potential of PPPs at both
local and national levels and creating an enabling environment for PPPs in local
urban service delivery with continued capacity building and policy/legislative
interventions. Up till now, PPPUE has initiated local level projects.
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In spite of the acceptance of the PPP concept within the country, and progress
with PPP projects at the local level, national level PPP projects and major PPP
infrastructure projects are yet to emerge in Nepal'. Existing legal arrangements
for private financing of infrastructure (as provisioned in the Private Financing in
Build and Operation of Infrastructures Act) have to date not been successfully
used. The positive overtures from the Government, the Nepali business
community, and the international community with regard to PPPs are not being
translated into tangible PPP projects.

The Government believes that there are several reasons why PPP projects have
been slow to develop to date. These include Nepal’s recent emergence from
conflict and the establishment of a new governance system which have had their
effects on both the Nepalese economy and private sector confidence in it. The
private sector has also pointed to the lack of clear policy guidelines on PPP by
the government.

The Government acknowledges that both the public and private sectors in Nepal
lack experience with structuring, procuring and managing PPP projects, and that
the market for such projects is at an early stage. It further recognises that it needs
to incrementally build the PPP market in Nepal to achieve market conditions
and levels of confidence in which significant PPP projects can be implemented
involving potential domestic and international operators and investors.

If PPPisto become a mode for providing infrastructure and services in the country,
there is the need for a more systematic approach. The GoN through the National
Planning Commission (NPC) has now made some significant commitments
to PPP in its Three Year Plan Approach Paper (2010/11-2012/13). "Private,
Government and Cooperative/Community Sector Partnership" (Section 14)
under "Macroeconomic Policy and Economic Development Policy" (Chapter 7) of
the Approach Paper elaborates the role of the private sector as a development
partner in the social and economic development sectors. It has further given
emphasis to the public-private partnership (PPP) approach especially in the
physical infrastructure sector.

Nepal must make major efforts at all levels within the public and private
sectors to increase the delivery of infrastructure and services through PPPs.
The Government recognises that it has an especially important role to play in

1 However, in a recent call for 3 packages of solid waste management by GoN/MoLD, 10 firms jointly with international
companies submitted their expression of interest. Of the 10 companies short-listed, 8 responded to the RFP. The government
has already selected the companies from RFP and has signed an MOU with the first selected one to provide DPR.
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initiating and leading the country’s efforts with regard to PPPs. In this context,
the purpose of this White paper is to:

. Create clarity regarding the concept of PPP as contemplated by the
Government of Nepal

e  State the Government’s vision and objectives with regard to PPPs, and
its clear intention to promote and undertake PPP projects

. Establish an overarching enabling framework for PPPs in Nepal through
this White Paper itself and through the various supporting initiatives
that will follow from it

e Address directly, and through the supporting initiatives to follow,
several immediate constraints experienced in the environment for
PPPs in Nepal

. Provide policy guidelines for further initiatives by the Government, the
private sector, and domestic and international agencies to promote
and support PPPs in Nepal.

The intention of this White Paper is therefore to improve the enabling
environment for the private sector by alleviating risks through the review
of PPP procurement procedures and other related legislation in Nepal, the
introduction of clear, consistent and transparent PPP procurement procedures
and development of strong contractual arrangements. The Government will also
introduce standardized prequalification and bidding procedures and guidelines
for ensuring efficiency, predictability, and ease of approval process. Transparency
will also be maintained throughout the entire PPP project cycle.

The White Paper tables forward a clear, coherent and conducive legal and
policy framework and provides direction and guidance for effective institutional
arrangements for PPP growth in Nepal. The proposed policy framework prepared
by the White Paper Preparation Committee of the NPC, coordinated by an NPC
member with representatives of both government and private sector as its
members, is expected to open up the doors for increased flow of PPP investment
from both local and foreign investors.

1.2 Vision and Objectives of PPPs in Nepal

Realizing the fact that the involvement of the private sector enhances cost
effectiveness, the Government of Nepal has accepted the private sector as a
development partner in the social and economic development sectors. In the
same stride, the Government has laid strong emphasis on the public-private
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partnership (PPP) approach especially in the physical infrastructure and service
delivery sectors. With this White Paper, the Government seeks to present its
vision with regard to PPPs in infrastructure and service delivery.

In the present context of transition in the country, the private sector may not
be motivated as expected because of political instability and lack of predictable
investment climate. Moreover, the weak security situation, low productivity
of labour and the difficulties in the transport and communication sectors due
to geographical remoteness are equally important factors to deter fast-paced
private sector development. The Government is, however, committed to
creating an enabling environment for development of private and community/
cooperative sectors through sharing the risks and benefits among the partners
by ensuring the interest of those sectors.

To achieve this goal, the Government intends to formulate the necessary policies
and make legal arrangements by maintaining trust with the private sector through
the PPP approach for predictable output of investment. The Government intends
PPPs to become a significant approach for the delivery of priority and general
infrastructure and services at all levels in Nepal. The Government in this White
Paper sets out its understanding of PPPs. It lays out its commitments, both in
overall intention as well as with specific measures, for promoting, supporting
and implementing PPPs in Nepal. The White Paper sets out a road map to allow
the nation to take care of its infrastructure development needs as well as other
national priorities of public services in partnership with private sector for the
economic growth of Nepal. With this White Paper, the Government inter alia
intends to:

e Provide the concept and definition of PPPs as applied in Nepal

e Spell out the principles of partnership with the private sector for
undertaking projects related to infrastructure and public services,
including the provision of PPP enabling environment

e Propose institutional arrangements for PPP growth in Nepal, including
need of a PPP centre

e Recommend an outline of appropriate financing policies and mechanisms
for financing PPP projects in Nepal

e Recommend an outline of regulatory framework and mechanism/
guideline for PPP contracts procurement

e Ensure a balance between risk and reward for both government and the
private sector, with an appropriate risk sharing mechanism
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1.3 Concept and Definition of PPPs in Nepal

PPP refers to the blending of resources and assets from both public and private
sectors with an objective of providing a more efficient and cost effective means
of infrastructure and service delivery representing better value to people than
traditional direct public delivery. Such partnerships potentially include the design,
construction, financing, operation, and maintenance of public infrastructure and
facilities or the operation of services to meet public needs. Benefits potentially
include more innovative delivery approaches, better quality of service, greater
productivity and better use of public resources, better leverage of limited
government resources to meet high need infrastructure and service delivery
projects. Remuneration of the private party may be directly from user charges,
by payments from public agencies in the case of availability based PPPs, through
exploitation of other assets or rights, or through some combination of these. By
definition, the remuneration and returns of private parties in PPP projects should
be linked to their performance thereby exposing them to appropriate opportunity
and risk so as to stimulate their innovation, efficiency and effectiveness.

1.3.1 Definition of PPPs

As there can be considerable misunderstanding about the concept of PPPs, the
Government of Nepal intends to introduce a clear definition of PPPs to which
this policy and the related institutions, procedures and provisions apply. The
Government defines PPPs as:

e A contractual agreement between a public entity and private entity

e For the delivery of infrastructure or services in the public interest

e Where the public partner focuses principally on the output and allows
the private partner to determine the input

¢ In which a substantial transfer of appropriate risk takes place to the
private party

e Where the private party or parties have investments at risk, although
capital investment may not be required in all PPPs

e Where better Value for Money can be demonstrated than traditional
public provision

All PPP projects conforming to this definition will be conducted through the
institutional framework and the procedural process determined in this White

paper.
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Public Enterprises, Joint Ventures and Privatization are not considered to be PPPs as
contemplated in this White Paper and the related institutions and procedures since:

e Public Enterprises and corporatized entities are not private parties as
defined in this White Paper

e Joint Ventures or public enterprises with partial private ownership do
not conform to the definition of private parties, and/or do not conform
to the requirement for risk transfer to private parties and/or the
requirement for a contractual agreement. However, some functions of
these enterprises may come under PPPs, like repair and maintenance
and billing and collection functions etc.

e Privatization is the one time disposal of public interests in a business /
industry, after which the public sector will have limited or no control of
the enterprise and will not conform to the definition of PPP.

1.3.2 Risk Issues

Risk transfer is one of the major components through which PPP projects can
generate better value-for-money. Without sufficient transfer of appropriate risks
from the public to the private sector, it is unlikely that a PPP project will achieve
better value for money than traditional public procurement and delivery.
In principle, risk in a PPP should be allocated to the party who is best able to
mitigate and manage that risk. As PPP projects normally last for a long period
of time (full lifecycle), the project and project parties are exposed to different
risks over a considerable period. As such, risk should be correctly identified
and allocated between parties during the procurement of the PPP project with
consideration of the implications of these risks over the full project life. Typical
risks related to PPPs include:

e Public risks: political, administrative practices, change in laws and
regulations, dispute resolution and enforcement;

e Economic and financial risks: interest rate levels, macro events and
development;

e Market risks: demand forecasts, technology change;

e Construction risks: timely completion, hazards, geology, force majeure;

e Operations and maintenance risks: operation and life cycle cost;

e Environmental risks;

e Exchange rate and interest risk;

e Acceptability of user fees: e.g. price elasticity and willingness to pay.
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The specific nature and allocation of risks is strongly related to the particular
PPP project concerned. As such, the Government of Nepal cannot provide a
single, standard overview of risks that it will typically retain, share or transfer to
private parties. However, the Government will follow the principle that sufficient
transfer of appropriate risk should take place to the private party to ensure
that the private party is correctly incentivised to deliver the infrastructure and
services required over the full duration of the PPP project. This identification and
allocation of risk is one of the key criteria the Government, and the Ministry of
Finance in particular, will consider when approving PPP projects.

1.3.3 Requirements of PPPs

The Government of Nepal wishes that PPPs for infrastructure and services
represent both better value for money for Nepal, and are sustainable to the
country and fiscus over time. To this end, the Government requires that PPPs
introduced in the country should be:

e Able to demonstrate better Value for Money, reflecting inter alia
appropriate risk allocation between parties

¢ Financially affordable and sustainable to the Nepali fiscus over the full
lifetime of the PPP arrangement

e Defined as much as possible on an output basis to allow private
innovation in delivery approach

e Competitively procured through a transparent and open procurement
process

¢ Managed and monitored in a responsible fashion by the public partner
concerned over the full life of the PPP arrangement

1.4 Main Types of PPP Arrangements in Nepal

The Government of Nepal wishes to introduce three main models of PPPs in the
country, namely revenue based, availability based and hybrid types.

1.4.1 Revenue PPPs

Revenue-based PPPs are PPPs where the private party receives revenues solely
from the direct collection of user charges. Revenue-based PPPs are expected
to be applied in sectors where direct and clear user charges can be applied and
collected, such as transport and similar infrastructure and services.
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1.4.2 Availability PPPs

Availability-based PPPs are PPPs where the private party receives revenues from
payments from the public partner or other government body. Availability-based
PPPs are expected to be applied in sectors where direct user charges are either
impossible or undesirable (social sectors like health or education) or where the
government itself is effectively the user (such as accommodation projects for
government buildings, etc.).

1.4.3 Hybrid PPPs

Hybrid PPPs are PPPs where the private party receives revenues through some
combination of user charges and availability payments, and/or may obtain
revenues by exploiting other assets or right.

1.5 Eligible Partners and their Roles

The public and private partners that are eligible to enter into PPP arrangements
as defined in this White Paper are indicated below. This defines the public bodies
of the Government of Nepal which may procure PPP projects under this policy, as
well as what are considered eligible private partners to enter into PPP contracts.
The important role of citizens and civil society is also defined.

1.5.1 Public Partners

PPP arrangements under this White Paper are to be applied at the central and
local levels in Nepal. As such, the public partners that are eligible to enter into
PPP arrangements are:

e Central or National level ministerial and government departments
individually or in inter-ministerial arrangements

e Public bodies, namely entities having majority shareholding of the
government, e.g. Civil Aviation Authority, Electricity Authority etc.

e Federal/Regional level offices of the Government of Nepal

e Local level public bodies, specifically district, municipal and VDC level
government entities
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1.5.2 Private Partners

PPP projects require private partners to cover the multiple aspects of a project,
potentially including design, construction, project management, financing,
operation and maintenance. The Government of Nepal recognises the few
domestic private parties in Nepal have experience in covering all project related
activities, and that experience with fully-integrated life cycle PPP projects
is limited. It is also recognised that PPP projects are often undertaken by
consortiums of private partners who collectively mobilise the capacity required
for the project.

As contemplated in this White Paper, private partners who are eligible for PPP
projects must have appropriate experience, capacity and financial resources to
undertake a PPP project of the nature required in a responsible fashion for the
duration of the PPP project lifetime. Such private partners may be domestic or
international, although the Government encourages the involvement of Nepali
businesses wherever possible. Private parties should be appropriately registered
legal entities complying with all relevant requirements of Nepal and legally
entitled to enter into such arrangements. Private partners eligible to enter into
PPP arrangements include:

e Private enterprises: domestic or foreign
NGO/INGOs

e Community based organizations

e Cooperative organizations

A private enterprise will normally be a company or a firm registered under the
prevailing rules and regulations of Nepal. However, the specific eligibility criteria
defined for a project will take into account the nature and size of the projects
and will encourage wherever possible small entrepreneurs or community
organizations to take part in smaller local PPP projects.

1.5.3 Citizens and Civil Society

Civil society refers to the arena of uncoerced collective action around shared
interests, purposes and values. The role of civil society in PPP therefore is very
crucial as they are primarily concerned with the project. They are the ones
who share the benefits and losses from the project or the ones who lose their
exclusive rights over natural resources.
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Civil society or different sections of it have various roles at different stages of
PPP. During the phase of project identification, their role is to ensure that their
demand for a particular service is met. It is essential to ensure that the specific
project components and strategies for their implementation are acceptable to
all stakeholders and follow participatory processes during the phase of project
structuring and formulating. This also provides the opportunity to know about
the level of willingness to pay and the actual demand for services. During the
post implementation phase as well, civil society monitors and supervises the
quality and level of service provided by the private operator of the service.

Most significantly, as all stakeholders are involved in the decision making
process, this improves the sense of ownership of the project and can minimize
any conflicts that may arise among the affected parties.

Another important aspect of PPP is to provide maximum benefit to the civil
society especially in projects where natural resources are utilized. The benefit
could be provided in various forms, for example, in terms of shares in the equity,
in terms of development support activity, direct revenue sharing, and subsidized
rates for service delivery, etc.

1.6 Sectoral Coverage and Priorities of PPPs

The Government of Nepal believes that PPP arrangements can in principle be
applied in the infrastructure sector and the provision of services in the country,
however with some considerations. The Government therefore wishes to define
general sectoral eligibility and also to indicate priority sectors.

1.6.1 Eligible Sectors

PPP arrangements may be introduced in any infrastructure or service sector in
Nepal and for which the government has responsibility. This includes physical
infrastructure, services and social services, as well as the facility and service
needs of the Government itself. However, the following considerations are
raised:

e For PPPs in sectors which are concerned with immediate matters of
national defence or public safety, for example, military or policing,
additional assessment must be undertaken to ensure that national or
public safety issues are adequately addressed.
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e PPPs should not be applied in sectors for which the government is not
responsible and in which it is generally considered that the sector is
more appropriately delivered by the private sector on its own, such as
sectors falling under privatization.

1.6.2 Priority Sectors

The Government of Nepal wishes to prioritise PPPs in a number of sectors. This
prioritisaiton implies that the Government will focus its resources and efforts
on introducing PPPs in these sectors and will also prioritise PPP arrangements
defined in these sectors. The Government may specify new priority sectors in
future.

The current priority sectors are as follows:

¢ Physical infrastructure and transportation (roads, bridges, ports of all
types)

e Energy sector, both large scale hydro-power, rural energy and renewable
energy

¢ Information and communication sector

e Environment sector like solid waste management and water and
sanitation

e Basic services sector like health and education

The Government, as part of implementing this PPP White Paper, will seek to
identify priority PPP projects within the priority sectors identified above.

1.7 PPP Contracts and Contractual Requirements

As defined, PPPs are contractual agreements between a public partner and
a private partner. The specific nature and content of such contracts will relate
to the specific PPP project concerned. Different forms of PPP contracts have
emerged from international and regional practice. The graph below describes
several forms of PPP contractual arrangements. Although the graph includes full
privatization as an option, this option is not under consideration of the PPP policy.
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Private

A Full Privatization
Ownership, all risks and
responsibilities transferred
to private sector

* Duration: In perpetuity

DBFMO / Concession

* Investments into new (DBFMO) or existing (concession)
infrastructure made by private sector

o full system operation by private sector

* (Economic) Ownership of infrastructure / facilities with private
sector for duration of contract

Risk profile: Budget based: revenue risk with government,

Revenue based: revenue risk with private sector. Technical,

financial, operational risks fully with private sector

Duration: 15 - 50 years. approx.

Lease
* Private entity fully responsible for

providing services and operational investments
* Ownership: remains with public sector
Risk profile: Revenue risk with private sector; major investments
made by public sector, minor investments made by private sector
Duration: 10 - 30 yrs approx.

Mgt. Contract
* Facility management
* Operational management
* Support primary operational process
* Ownership: remains with public sector
Risk profile: private sector receives a fee, partially linked to
performance. No / very limited capital investments by private
sector.
Duration: 5 - 15 yrs. approx.
Service Contract
* Maintenance of equipment
* Security services
* Cleaning services
* Ownership: remains with public sector
Risk profile: private sector receives a fee for their services
Duration: 1 - 5 years approx

el

%, > Pri
¢ Ownership / capital investment > Private
The Government of Nepal requires, in line with international practices, that PPP

contracts should address at minimum the following:

Clear and measurable outputs

PPP contracts should be as much output based to the extent possible, defining
clear and measurable output specifications for services to be delivered to the
Government or to the public. For each project, specific service levels (quantities
and quality) will have to be defined.

Clear definition of assets, asset-ownership and responsibilities

PPP contracts should clearly define the fixed assets (land, buildings, equipment,
etc.) related to the project, ownership during and after the project period, usage
rights, maintenance responsibilities, investment requirements and ownership of
new assets created within the project.

Contract duration
The contract should be clear on the duration of the agreement and the
possibilities, if any, of extending or shortening the contracts duration.

Performance based payments
When there is a need for a government financial contribution, e.g. for PPPs in
the social sectors like education and health, government will structure those
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payments on a performance basis incentivising the private partner to deliver and
achieve the envisaged level of risk transfer. The contract needs to stipulate who
is responsible for monitoring performance and how this is done. The monitoring
results would feed the proper application of the payment mechanism and any
penalty and / or bonus schemes in a transparent way.

Provisions regarding the revision and indexation of any fees and charges
(tariff regulation)

The grounds for the review, revision and indexation of any fees, tariffs and
charges are to be agreed upon in the contract.

Risk allocation

Sensible risk transfer is reckoned to be one of the key value drivers in a PPP
project. Although the policy mentions the Government’s intention to transfer
risk to the private sector, each contract should provide for an optimal risk
allocation between the public and private contractors. Risks will be allocated
according to the principle that each party bears the risks which it is best able to
manage and financially able to bear. To this end contracts should, in addition to
the performance requirements and payment mechanism, eventually provide for
detailed provisions for risk allocation and/or sharing dealing with risks like:

e Price risks / Tariff risks / Currency risks
e Volume / Traffic risks

e Delays in construction

e Land acquisition issues

e Public client defaults

e Licensing / permit risks

e Protestor actions / Strikes

¢ Financing / Refinancing risks

e Force majeure / Acts of God

Termination clauses

Each contract should stipulate the possible grounds for early termination of the
contract and the procedures and entitlements to compensation, if any, in the
case of contract termination. Provisions should be made for events of contract
termination attributable to public sector client default, attributable to private
partner default and due to force majeure.

Dispute resolution

The contract should provide for clear and reliable provisions and procedures for
dispute resolution. The Government acknowledges the importance of setting
up an independent framework/ institutions for dispute resolution that provides
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comfort to local as well as foreign contractors/ investors. It will consider
the establishment of an arbitrage board with representatives from trusted
institutions that fulfil an honest broker function.

1.8 Institutional and Management Arrangements for
PPPs in Nepal

An appropriate institutional framework is required to advise and for the
identification, appraisal, approval, monitoring and financing of PPP projects
at the different tiers of government and across different sectors. Clarifying
institutional and management responsibilities within the public sector, and
ensuring that adequate institutional capacity is in place is an important measure
that the Government of Nepal will take to support PPPs. The Government will
make the institutional arrangements at national and at local levels as described
below.

1.8.1 Core Responsibility of Line Ministries, Public Agencies and Local
Bodies for PPPs

All eligible national and local infrastructure and services fall under the legally
mandated responsibilities of specific line ministries, public agencies, or local
bodies. These public bodies are responsible for those infrastructure and service,
as well as related budgetary resources. These are also the public bodies which
in most cases will be the public partner entering into PPP agreements related to
that infrastructure or sector.

As such, line ministries, public agencies and local bodies will have central
responsibility for entering into PPP agreements and for the related budgetary
consequences. However, while they have central responsibility for entering PPP
agreements, theline ministries, publicagencies or local bodies can be substantially
stimulated, supported and guided in the execution of this responsibility.

Line Ministries and Agencies should at least establish a PPP desk (person
responsible for matters related to PPPs), but may also establish over time a PPP
Cell should the volume of PPP projects in that line ministry or public agency
warrant that.
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1.8.2 National Level PPP Institutional Arrangements

The following institutions and responsibilities will be introduced at the national
government level to support line ministries and public agencies in implementing
PPPs.

National PPP Policy Committee
Established under the NPC, the National PPP Policy Committee has the following
purpose:

e Ensure that the policy of the Government of Nepal appropriately
supports PPPs

¢ Promote alignment of PPP policy across sectoral and inter-governmental
areas

e Ensure effective inter-ministerial and inter-governmental coordination
on PPPs

¢ Ensure good communication with the private sector regarding PPPs

¢ Periodically review conditions in the PPP market and where necessary
introduce policy revisions or new policy, or cause these to be introduced

e Respond to requests to alleviate identified policy, legal or coordination
bottlenecks with regard to the PPP market

e Periodically review national PPP performance and targets

e Ensure that PPPs are appropriately incorporated in the National
Development Plans

The National PPP Policy Committee will comprise of the following members:

e The committee will be represented by government ministries, private
sector agencies, central bank and other stakeholders. The committee
will be headed by NPC.

PPP Centre
The PPP Centre will be established as an independent body under the supervision
of NPC. A CEO will head the centre with a pool of professionals.

The purpose of the PPP Centre is to:

e Promote PPPs

e Serve as a ‘single window’ for the private sector with regard to the PPP
market, overall policy, procedures, etc.

e Prepare required guidelines
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Identify possible PPP projects in coordination with relevant line ministries
or public bodies

Review PPP projects identified by line ministries and public agencies
Review capacity and make sure PPP transaction teams are set up for
each specific PPP project

Work with PPP transaction teams

Manage Project Preparation Facility to procure financing resources for
advisors to PPP transaction teams

Develop standard contracts and provisions

Support line ministries and public agencies to define and implement
appropriate management and monitoring arrangements

Promote and monitor the PPP deal flow in Nepal and provide regular
information and updates to the market on PPP projects in development
or underway

Ministry of Finance
The Ministry of Finance will play a key role in approving PPP projects and
ensuring that they meet the requirements of PPPs as established in this policy.
Specifically, for each PPP project of a line ministry or public agency, the Ministry
of Finance will assess:

Whether the PPP meets all requirements

That the PPP includes appropriate risk allocation between parties

The financial and budget consequences of the PPP for the Government
of Nepal and whether these are fiscally affordable to the Government
over the full project life

Whether and what level of support may be required by the Viability Gap
Fund (VGF)

Any explicit or implied public guarantees

Assess whether procurement and evaluation has met requirements, and
has been fair and transparent

The Ministry of Finance will conduct this assessment and provide approval
at least at two key points of the procurement process of PPP projects by line
ministries or public agencies, namely:
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Approval 1: Prior to the release of bidding documents and invitation of
the formal procurement process

Approval 2: Prior announcement of the award decision and signing of
the PPP agreement
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The Ministry of Finance should also be consulted on any major changes to PPP
agreements already signed that have bearing on their financial implications and/
or risks.

At a broader level, the Ministry of Finance will perform several functions
regarding the overall sound public financial management of PPPs and general
PPP support, including:

e recording and regularly assess the number, value and direct budget
consequences of PPP projects together and the extent and nature of
related risk to the Government of Nepal

e issueclarificationsand procedure for financial support of the Government
of Nepal in PPP projects

e approve annual allocations of funds for PPP technical assistance and
capability building programmes, including the Project Preparation
Facility and the Viability Gap Fund

e where appropriate introduce measures in coordination with the PPP
National Committee to support and enhance private and debt financing
for PPP projects

1.8.3 National Level PPP Management Procedures

Given the lack of clarity both within the public and the private sectors in Nepal
regarding how PPP projects are identified and developed, the Government of
Nepal wishes to clarify the main public management procedures for PPP projects.
Such procedures and the related requirements for PPP projects of line ministries
and public agencies will be elaborated in subsequent legislation or regulations,
but will comprise:

i) PPP Project Identification and PPP Project Concept Note
PPP projects can be identified by:

e Line ministries

e Public agencies

e PPPcentre

e Private parties in the form of unsolicited bids

When a possible PPP project has been identified by any of the above, a PPP
Project Concept Note for the project should be made to the PPP Centre. The
Centre will assess the suitability of the project as a PPP and may engage with the
relevant line ministry or public agency to revise the PPP Project Concept Note
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into a more suitable form. If considered viable for development as a PPP project,
the Centre will approve further development of the project and will record the
project in the register of Government of Nepal PPP projects.

ii) Establishment of PPP Project and Transaction Team

When a PPP Project Concept Note is approved by the PPP Centre, the Centre will
assist the line ministry or public agency to establish a PPP Project and Transaction
Team to work on the further development and ultimate procurement of the PPP
project. The Centre may provide its own staff or other support to the Team and
may assist the line ministry or public agency to appoint necessary experts with
funding support from the Project Preparation Facility.

ili) Project Feasibility, Formulation and Structuring

The PPP Project and Transaction Team will prepare more detailed feasibility
assessment and will formulate and structure the proposed PPP project. The
Team will outline the proposed procurement strategy (including how bids will be
evaluated) and will prepare the related bidding documents. The Team will also
prepare a plan covering how the line ministry or public agency will manage and
monitor the PPP project after signing.

iv) Ministry of Finance First Approval Prior to Formal Procurement

Prior to formally starting the procurement process, the line ministry or public
agency will request approval from the Ministry of Finance (Approval 1). The
Ministry of Finance will assess the project, procurement strategy and bid
documentation, considering at least:

¢ whether the project meets the requirements of a PPP

¢ whether the project potentially represents better value for money

e whether risk allocation is adequate

¢ whether and what level of VGF financing support is required

e any implicit or explicit government guarantees

e the budgetary consequences and financial affordability of the project

e the suitability of the proposed procurement strategy, including how bids
will be evaluated

e adequacy of the plan to manage and monitor the PPP project

In making this assessment, the Ministry of Finance may require changes to be
made to the project, related bidding documentation and procurement strategy.
After provision of Approval 1 of the Ministry of Finance, the line ministry or
public agency may initiate the formal procurement (see section on Procurement
Procedures for PPP Projects).
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v) Ministry of Finance Second Approval Prior to Award

After completion of the bid evaluations, but prior to announcing the results, the
line ministry or public agency will seek Approval 2 of the Ministry of Finance. The
Ministry of Finance will review the final project conditions and review whether
the procurement process was properly conducted and that the evaluation has
been undertaken correctly. The Ministry of Finance will again review the issues
examined in Approval 1 for the final project conditions and proposed award. The
plan to manage and monitor the PPP project will be reviewed, also considering
adequacy of resources. Should all requirements be met, the Ministry of Finance
will provide approval.

vi) Contract Award
After approval by the Ministry of Finance, the line ministry or public agency will
announce the winning bidder and will proceed with contract signing.

vii) Implementation

The line ministry or public agency will implement its plan for managing and
monitoring the PPP project (see ‘Implementation, Management and Monitoring
of PPPs’ section).

1.8.4 Additional Provisions for Mega Projects, Inter-Ministerial / Inter
Agency PPP Projects and Complex Projects

All national PPP projects will follow the procurement procedures outlined above.
For PPP projects of particularly large size (e.g. national ‘Mega Projects’), for PPP
projects with high involvement of more than one line ministry or agency, or for
particularly complex PPP projects the following additional arrangements will be
made. Specifically:

e For national Mega Projects, the PPP Project and Transaction Team may
be established under the Prime Minister's Office (PMO) and, reporting
to a committee of Cabinet Ministers appointed for that project.

e For PPP projects with high involvement of more than one line ministry
or public agency, the Ministry of Finance in consultation with the PMO
will designate the lead line ministry or public agency responsible for the
project.

e Forcomplex projects, the PPP Project and Transaction Team may conduct
a ‘competitive dialogue’ stage during the project procurement in which
input is sought from private parties on the definition and specification
of the project.
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1.8.5 Local Level PPP Arrangements

The institutional arrangements for PPP support at the local level will build on the
existing provisions and arrangements of the Public-Private Partnership Policy (for
local bodies) 2004 and Public-Private Partnership Guidelines (for local bodies)
2005. At local level, Regulation 273 ‘ka’ of the Local Self Governance Regulations
(Financial Administration) 2056 (2000 AD) — the regulations which is pursuant
to Local Self-Governance Act 2055 (1999 AD) — has made the provision of Public
Private Sector Partnership Promotion Committees. Accordingly, a committee is
formed in every local body as follows:

(a) Head of the local body Chairman
(b) President of the local chamber of commerce and industry
or his/her representative Member
(c) Representative of the local civil society with knowledge of
Public-Private Partnerships nominated by the local body Member
(d) Representative with expertise in PPP nominated by the local body Member
(e) Secretary of the local body or a staff member of officer level
appointed by the Secretary Member-Secretary

Representatives appointed in accordance with Clauses (c) and (d) above will
serve for two years and can be re-appointed. The working procedures of the
committee will be as set by the local body. The committee can also invite an
expert in the required field at the committee meetings if necessary.

The steps and procedures for PPP project identification, formulation/
development, and procurement/ implementation etc. mirror the steps at
national level but within the local body itself. The planning section within local
bodies identifies/ collects (in case of unsolicited proposals) potential projects to
be implemented under PPP. Projects can also be identified through community
or stakeholder demand. The section assesses and prepares preliminary
documents (such as concept notes). The project concept note is taken to the
PPP Promotion Committee for endorsement and sent to the technical section
for further processing.

The responsibilities of deciding project feasibility and the subsequent formulation
and project structuring are with the technical section. That section carries out
required actions with the support of PPP service providers if necessary. For large
projects or for projects of a sufficiently complicated nature, the technical section
within the local body may create a Transaction Team to lead the above activities.
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After proper formulation and development, the project is sent to the finance
section within the local body which analyses the financial viability and budgetary
implications and sends it back to the technical section. This section prepares
tender documents, publishes public notice, evaluates the bids and procures the
project. In the case of large or complex projects, in principle approval is given by
the PPP promotion committee and the final approval is given by the Board of the
local body.

The Ministry of Local Development will make necessary provisions to facilitate
the steps of project development and approval as per the outline given above.
This could include enlarging the scope of PPP Partnership Promotion Committees
to include the authority of approving local level PPP projects and renaming the
Committees accordingly. In order to have better coordination with local level
line agencies of the Government of Nepal, the committee will also have the
representatives from the concerned line agency offices.

1.9 Financial Measures to Promote PPPs

There are several challenges in Nepal thatimpact on the financing of PPP projects.
Among others, the general economic weakness of Nepal with low income levels
and relatively high proportion of the population living within or marginally above
poverty levels means that many PPP projects will lack the market (user charge)
revenues to be commercially viable business cases. Similarly, the Government of
Nepal itself has limited public resources due inter alia to the comparatively small
fiscus in the country. The domestic financial sector in Nepal lacks experience in
providing project based financing, and general financial sector conditions limits
the availability of domestic long term debt appropriate for project financing. For
larger PPP projects, availability of sufficient domestic equity is also considered
a limitation. At the same time, the generally small size and underdeveloped
nature of the Nepali infrastructure and services market and generally high
risk perceptions (especially during the conflict period), has meant that few
international commercial investors or debt providers are active in the market.
The role of international development financing institutions has been greater
and is expected to play a key role going forward.

Given these conditions, the Government recognises that additional government
and public support may be required for PPP projects. Such support can be
provided in various (combined) ways, including subsidies, viability gap funding,
performance guarantees, etc. Such support is aimed to ensure PPP projects
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become financially viable to reduce the transaction cost burden of developing
pathfinder PPP projects using good quality transaction advisors for line ministries
and local government and to fill or bridge the gaps that exist with regard to
long term finance currently being unavailable for infrastructure projects. In this
context, the Government will further assess in consultation with domestic and
international stakeholders the potential scope, feasibility and outline design of
financial measures to promote and support PPPs. This may come in the form
of direct subsidies and/ or viability gap funding for PPP projects, a project
preparation facility and developing financing facilities that can provide for longer
term financing.

1.9.1 Direct Subsidies and Viability Gap Funding for PPPs

As the Government of Nepal has to be engaged in providing core services such as
drinking water, sanitation, drainage, solid waste management, roads, and health
and education, it will have to undertake a variety of both economic and non-
economic projects. Some of these projects may be revenue based PPP projects
requiring additional Viability Gap Funding and/or some form of government
guarantees. Others may be need-based, structured as availability-based PPP
projects, where the availability-based funding represents a direct subsidy and
provides a sufficient revenue stream so that the project attains viability and
can attract interest from private investors. If such Viability Gap Funding and
availability payments are applied sensibly, they work to retain the incentive and
risk structure of the PPP, thereby generating better value-for-money.

Based on its view of the probable future pipeline of PPP projects in Nepal,
the Government believes that it may be necessary to establish a Viability Gap
Fund as a structural funding mechanism to support PPP projects that are highly
necessary but are not feasible under current conditions. The Government intends
to undertake further assessment of the design, functioning, location, guidelines,
procedures and funding of a Viability Gap Fund or similar funding mechanism.
In this, the Government is led by the belief that such a Viability Gap Fund should
provide support to socially and developmentally important projects in Nepal,
to support private sector involvement while retaining the risk and incentive
framework of well-structured PPP projects, and minimizing possible unintended
distortionary effects on projects and the market.
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1.9.2 Project Preparation Facility

As noted, Nepal has made significant progress with smaller PPP projects at the
local level. However, the public and private sectors currently lack the required
experience with larger PPP projects. Similarly, the pool of domestic experts
(technical, financial, legal, procurement, management, etc.) experienced with
PPPs available to support both public procuring bodies and private bidders is
as yet limited. The Government recognizes that, while quality advisory services
are fundamental to procuring affordable, value-for-money PPPs, the costs
of procuring PPPs and, particularly the costs of transaction advisors, can be
significant. To support public procuring bodies to obtain the advisory expertise
required, the Government wishes to develop a Project Preparation Facility or
similar support mechanism. Such a Project Preparation Facility would take the
form of a fund for covering the costs of advisors required by public procuring
bodies to structure and procure PPP projects. From an institutional positioning
viewpoint, this facility will probably be managed by the PPP Centre, as part of it
function of reviewing PPP Concept Notes and supporting public procuring bodies
to establish an adequate PPP Project and Transaction Team.

The Government considers that budget support is appropriate for a Project
Preparation Facility, but that external funding will also be required. The
Government also wishes to assess whether such a Project Preparation Facility
can be structured as a (partially) revolving fund, meaning that the resources
allocated for PPP advisors would be recouped through success fees earned from
successfully bid PPP projects. The details of the design, location, operation and
funding of a facility will be further developed by the Government in consultation
with interested parties.

1.9.3 Possible Incentives and Measures to Support PPPs and Project
Finance

The Government of Nepal has noted that there is a significant deficit in the
availability of physical infrastructure across different sectors, whereas the
development of such infrastructure using PPPs requires debts of longer maturity
than currently available in the financial markets. Such longer term and project-
based debt is constrained by:

e The general stage of development of Nepali financial markets and
institutions;
e Absence of benchmark rates for raising long term debt from the market;
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e Asset-liability mismatch of the tenure of debt in case of most financial
institutions; and
e High cost of long term debt

The Government recognises that further measures may be required to encourage
and support financial institutions to provide appropriate forms and tenures
of debt for PPP projects in Nepal. It is also appreciated that, while further
measures are required in the financial sector, that the Government does not
wish to make interventions that disproportionately distort the private market or
that are unsustainable or ‘crowd out’ private lending and financial institutions.
Such measures need therefore to be defined with considerable care and with
close consultation between the Government and domestic and international
financial market regulators and institutions. Similarly, since the focus is on
supporting and developing financial markets in Nepal to support PPP projects,
this is by definition an incremental and long term process. In this context, the
Government intends to further engage with domestic and international financial
regulators and institutions to define and implement appropriate financial sector
reforms and measures.

1.10 Procurement Procedures for PPP Projects

The Government of Nepal wishes to have transparent, robust and competitive
procurement of PPP projects with involvement where relevant of Nepali and
international private parties. Limitations in or absence of PPP procurement
procedures are one of the major constraints in the existing legal provisions in
Nepal. Existing laws, such as the Private Financing in Build and Operation of
Infrastructures Act 2006 (PFBOI Act - also known as the BOT Act) and Private
Financing in Build and Operation of Infrastructure Regulations 2007 cover PPP
procurement of infrastructure only, and limitations have also been encountered
in implementing these procurement procedures. Similar problems have been
encountered at local level where PPP projects to date have been procured
under the standard existing procurement laws, which have proven unsuited to
PPP projects in several respects. Problems encountered at national and local
levels have included lack of clarity on the public and private sides of the exact
procurement procedures, formal tendering of projects that are insufficiently
prepared, traditional provisions for lowest price award without taking quality or
risk into account, and specific Nepali procurement traditions such as the selection
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of the winning bid without a detailed and binding technical or financial proposal
having been submitted. This situation is believed to be seriously undermining the
establishment of national PPP projects and greater involvement of international
parties.

As such, the Government sees the establishment of clear and improved
procurement procedures for PPP projects as a priority. Such procedures will be
fully elaborated in legislation and/or regulations following from this White Paper
and will include the issues detailed below.

1.10.1 Clear, Transparent and Competitive Procurement Following
International Norms and Standards

PPP projects will be procured through a clear, transparent and competitive
procurement process that is based on recognised international norms for PPP
procurement. This implies that the procurement procedures and the manner
in which the procurement procedures are applied will enable the entry of
appropriately qualified local and/or international bidders. Qualified bidders will
be exposed to market competition in a fair and transparent way that places all
bidders on an equal footing and allows each equal access to relevant information
and the opportunity to compete. Procurement decisions will be made in a fair
manner, and all aspects of the procurement will be conducted transparently and
openly. This includes procurement of PPP projects resulting from the submission
of unsolicited bids, for which specific provisions will be provided.

Following international norms, and unless explicitly authorised by the Ministry
of Finance to follow a procurement variation, all PPP projects will be procured
through the following procurement stages:

e Initial project information

e Open and transparent advertising of the project

e Requests for Expression of Interest

e Short listing of Eligible Bidders

e Request for Full Legal, Technical and Financial Proposals from Eligible
Shortlisted Bidders

e Evaluation of bids by a Bid Evaluation Committee

¢ Announcement of project award

e Contractual and financial close within a specified period failing which
award may be made to the next highest scoring bidder

WHITE PAPER ON PUBLIC PRIVATE PARTNERSHIP (PPP) I 25



The Government of Nepal will review current national and local procurement
legislation and introduce amendments or a new law providing for more robust
and clear procurement procedures.

1.10.2 PPP Projects will be awarded based on Best Value-for-Money

Current procurement legislation and procedures in Nepal focus on award
of contracts to the lowest price bid for projects that are input-defined by the
procuring party. For future PPP projects, the Government of Nepal considers
that the contract should be awarded to the bid that represents the best value-
for-money offer, comprising the best relationship between the quality of
infrastructure or service that will be provided, the risk that will be carried by the
private party, and the price that will be charged.

1.10.3 Competitive Dialogue for Complex Projects

It is recognised that some PPP projects may be especially complex in nature,
that the approaches for how the infrastructure or services might be structured
may be highly varied, and that the Government of Nepal may not be capable
of specifying the desired project outputs sufficiently. For such projects, the
Government intends to introduce a competitive dialogue procedure comparable
to the European competitive dialogue approach. This will allow for a dialogue
process with bidders during which the project is incrementally defined. The
competitive dialogue process will remain transparent and competitive and will
include a final stage in which bidders may respond competitively to a more
defined project opportunity. The competitive procurement procedure may be
followed only on approval of the Ministry of Finance for national projects or the
Board of the local body for local level projects.

1.10.4 Local Procurement Procedures

The Government of Nepal will ensure general consistency between the PPP
procurement approach followed at all tiers of government with appropriate
variations for the relevant level. Creating general procurement similarity is
considered important to promote a common understanding with the public
and private sectors regarding how PPP projects will be procured. However,
appropriate variation is required where for example local PPP projects will be
approved by the relevant local body without having to be referred to the national
Ministry of Finance, and so on.
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1.10.5 Procurement Procedures for Unsolicited Bids

Unsolicited bids may be submitted to any line ministry, public agency or local
body. On receiving an unsolicited bid, the ministry, public agency or local body
will follow the procedures for procuring the PPP project as outlined in this policy
with the exception that:

e Aspects of the unsolicited bid which are deemed confidential or
proprietary by the contracting agency may be excluded from the
procurement documentation provided to all bidders

e The party which submitted the unsolicited bid may take part in the
procurement

¢ The party which submitted the unsolicited bid has the right to match the
lowest priced qualifying financial offer of another bidder if that is lower
than the financial offer of the party which submitted the unsolicited bid

1.11 Implementation, Management and Monitoring
of PPPs

PPP projects are typically based on long term agreements specifying clear
and distinct outputs, such as quality of service and quantifiable performance
standards that have a direct bearing on the users of such projects. As part of
the agreements, the concessionaire or private operator uses public assets for
building infrastructure projects. He can also levy and collect user charges for
the use of public assets. However, this does not relieve the Government from
its responsibility and accountability for delivery of services to the users. PPP
projects, therefore, require close monitoring by the Government to ensure that
the provisions of the respective concession agreements and the applicable laws
are enforced. The principal responsibility of implementation, management and
monitoring of PPP projects is with the line ministry, public agency or local body
concerned.

The contracting public authority (Project Authority) must prepare an
Implementation, Management and Monitoring Plan clearly outlining how the
PPP will be managed and monitored and outlining the required resources for this.
In managing a PPP Project, in order to ensure that the services being delivered
to the users meet the agreed time, cost, quantity and quality standards, a well-
defined institutional structure that oversees contract performance needs to be
created. For this purpose, the requirements of monitoring and enforcement of
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the contract need to be fully understood and addressed prior to the execution
of the concession agreement. The monitoring of projects must address the two
phases of the PPP contract both the construction phase and the operations or
O&M phase.

Monitoring at project level is normally carried out by creating PPP Project
Monitoring Units (PMU) for monitoring each PPP project. Such Units should be
created at the level of the Project Authority with sufficient capacity, resources
and skills to oversee and monitor implementation of the PPP contract assigned
to it. The Units may hire consultants to provide the required assistance as
necessary. Where a number of projects are being executed, the Project Authority
may choose to club 2-3 projects under a single monitoring unit. The monitoring
should also include periodic monitoring reports submitted to the relevant
authority. The process of performance monitoring needs to be dynamic and
under constant review because project circumstances undergo changes over
time due to the long duration of PPP contracts.

In the initial stage of PPP arrangements when Project Authorities may not be
sufficiently capable to manage and monitor projects on their own, the PPP
Centre can assist in this activity with the required technical and advisory support.
The Centre can also assist with overall sector level monitoring at central level
periodically.

1.12 Additional Matters

Land Assembly Issues

It is noted that land assembly has been a major constraint for many projects
in Nepal. Wherever possible and appropriate, the Government of Nepal will
assemble the relevant land prior to procuring the PPP project. On a broader
level, the Government recognises that more general measures may be required
regarding land assembly and that this is a long term matter.

Disclosure of Information

The laws, rules and regulations, model documents, description of negotiated
PPP projects will be made publicly available through various media including
internet. The private investors participating in PPP projects will also be able to
track the status of processing through internet. The PPP Centre will play a key
role as a disseminator of information.
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1.13 Implementation of the PPP White Paper

With the general framework created by this White Paper, the Government of
Nepal has established a Road Map for further development of the enabling
framework of PPP projects in Nepal. Within this context, the Government intends
to work in an aligned way with key domestic and international stakeholders to
further progress infrastructure and service delivery in Nepal through PPP.

The following measures will be undertaken immediately to initiate the White
Paper implementation and to further support PPP projects:

i) PPP Projects

Government of Nepal will undertake a process to identify priority PPP
projects within the priority sectors identified

Priority treatment will be given to priority PPP projects following
provisions and procedures of this White Paper with possible direct
support for development of identified PPP projects while wider
institutional and other arrangements are being established

ii) Legislative / regulatory initiatives

[ )

Preparation of National PPP Policy and Guideline as per the framework
given in this white paper.

Revision of the Private Financing in Build and Operation of Infrastructure
(PFBOI) Act and/or preparation of a new PPP Act providing further basis
for the provisions of this White Paper

The existing legislative/ regulatory provisions will be examined and
analyzed, suggesting necessary revisions in the existing provisions or
prepare a new PPP Act itself if necessary.

Revision of the Local Bodies Financial Administration Regulation 2064
(2007) to provide procurement procedures for PPPs following this White
Paper.

iii) Institutional initiatives

Establishment of the National PPP Policy Committee in the NPC
Preparation of a business plan for, and subsequent establishment of and
independent PPP Centre

Development of appropriate capacity within the Ministry of Finance
Continuation of current PPP institutional arrangements at local level
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iv) Financial initiatives
e Development of a business plan for a Viability Gap Fund, including
funding and operational arrangements
¢ Development of a business plan and funding for a Project Preparation
Facility
e Furtherreview of financial sector conditions and definition of appropriate
measures to promote financing of PPP projects

v) Training and Institutional Support
Establishment of required training and institutional support for implementation
of the White Paper and PPP projects
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ANNEX - 2

DISCUSSION ON ISSUES

A substantial part of the White Paper content was developed over a series of
meetings of the White Paper Preparation Committee. This Annex contains a gist
of those discussions on an issue basis.

Concept and Definition of PPP, Models of PPP, Forms of PPP & Contractual
Requirements of PPP

There is lack of clarity on the concept and definitions of PPP in Nepal. PPP is
taken to include everything where there is some participation of public sector
and private sector. In this regard, even the public enterprises, simple joint
ventures or privatization are being misunderstood as PPP. The private sector is
also not confident about the concept for lack of any national level PPP policy
though there is Public-Private Partnership Policy and Guideline (for Local Bodies)
2004/5 AD .

In order to understand the role, importance and impact of PPPs, it is critical to
understand its definition. A clear definition of PPP is vital in identifying eligible
projects. Since PPP projects involve certain benefits and treatments, contingent
liability for the sponsoring government, minimum revenue guarantees and
the need to secure value for public money, the government, statutory entity
or government owned entity must be selective in choosing PPP projects to
be implemented; and a clear and precise definition would help ease this
task. Similarly, various models of PPP, forms of PPP, risks involved in PPPs and
contractual requirements of PPP are to be understood clearly before a specific
PPP arrangement is made. Under ‘Concept and Definition of PPPs in Nepal’,
definition of PPP, risks issues and requirements of PPPs from the perspective of
Nepal are described. Similarly under ‘Main types of PPP Arrangements in Nepal’
and ‘PPP Contracts and Contract Requirements’ main PPP types, models, forms
along with contract arrangements are discussed.

PPP Application in Different Tiers of Government and Sectors for PPP
PPP applications can be in different tiers of government: Central, Federal and
Local. The discussion in the committee decided that the present white paper
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will address Central and local level PPP arrangements only and leave the Federal
level arrangements to be made once the federal structure of governance comes
in place in Nepal.

The sectors for PPP arrangements should normally coincide or agree with the
government’s priority sectors. They should also be sectors of interest for the
private sector. In discussions the private sector has indicated their interest to
invest in sectors like roads, electricity, solid waste management, health care and
education. Therefore, the sectors to be prioritized should be based both on the
needs of the Government of Nepal and also the interest of the private sector.

In this regard, it may be mentioned here that the Approach Paper to the new 3
year plan (2010/11 — 2012/13) provides some basis of sectoral application. In
the section under the basis of resource allocation (point no. 7), the approach
paper has clearly stated that the private sector investment or the investment
through PPP will be increased in the development of electricity, information and
communication, rural energy, road and other infrastructure, where mainly the
government is involved until now.

Similarly, point no. 8 of the approach paper has mentioned the special attention
to be given to create enabling environment for investment by involving all
partners for increased productivity and the production and distribution of quality
products and services.

Private Partnership has also been specifically mentioned in the approach paper
under country’s overall economic policy and economic development policy.
Section 7.14 of the approach paper specifically mentions about partnership
between and among private, public, cooperative/community sectors.

On the basis of the new three year plan, discussions in the PPP White Paper
Preparation Committee, discussions with other government officials and the
demand of the private sector, under the current priority sectors for PPPs in Nepal
were outlined.

Institutional and Management Arrangements of PPP

Nepal needs to design PPP institutions which can be applied and which are suitable
for Nepal considering the constraints unique to the country like political will, level of
private sector support, development of capital market etc. More importantly, making
the right choices on what function the institutional set ups should perform and how
they should interact with line agencies responsible for service delivery are critical to
ensuring that they both add value and fit into existing governmental processes.
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There is not any global best practice for agency set-up. There is no “one size fits al
approach to designing the agencies. A successful agency needs to be tailored to the
structure, practices and objectives of the host government and will probably emerge
as a hybrid of elements of many different global models.

Under ‘Institutional and Management Arrangements for PPPs in Nepal’ an outline is
given for the institutionalisation of PPPs in Nepal.

Financial Arrangements for PPP

As in institutional arrangements, there are several issues involved in financial
arrangements for PPP. The PPP projects have a direct implication on the public
financial management of a country. So, the number of projects to be initiated,
the viability of individual projects, the gestation period, the cost of the project
and its impact on the annual budget are vital factors to be considered. Fiscal
affordability testing must also be conducted to determine whether the
government can afford to initiate a PPP project or not.

Totake the case of municipality fundingin Nepal, municipalities currently generate
their revenue through the collection of various taxes, Local Development Funds
(LDF), and various government grants. A major chunk is spent in administrative
and other expenses leaving a comparatively smaller chunk for development
activities (46% in 2005/2006) (Diagnostic study). There was a huge resource gap.

Regarding the national scenario, in 2008/09, the ratio of government expenditure
to GDP reached 22.2% and the ratio of revenue mobilization to GDP, 14.5%
creating a gap of 7.7%. A major chunk of the government expenditure, i.e. 58.2%
was spent on recurrent expenditure in 2008/09.

Although Nepal has a fairly mature banking and financial sector, the total capital
within the scope of the financial system is only around Rs. 582 billion (Banking
and Financial Statistics — July 2007, NRB). This sector mostly lends to retail
clients who are perceived as more creditworthy. Deposits (mostly savings) are
the main source of funds, but only a quarter of these deposits are long term. This
limits the lending for long term projects to around 25% of the total capital. Banks
are also geared more towards retail lending because of lower risk. They are less
ready to jump into the unsure and risky business of project lending. Normally,
lending is made on personal guarantee and unlimited liability.

Existing National/ Local Procurement Procedures
Public procurement in Nepal is (basically) carried out under the Public
Procurement Act 2063 (2007) which governs the acquisition of goods,
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consultancy services or other services, or carrying out or causing to be carried
out any construction work by a public entity. The process of bidding can be
determined by pre-qualification or without pre-qualification and single stage
or multiple stage proposal invitation. Proposals are evaluated either with the
combination of technical and financial proposal or with the least cost method,
though the latter method is used in most cases. The proponents are required to
deposit 2.5% of the cost at the time of bidding and additional 2.5% at the time of
making contract. The cost estimate is also to be prepared by the public authority.
The time allocated for pre-qualification is 30 days for national and 45 days for
international biddings. One of the main limitations of the Act is that it does not
have any provision for PPP procurement.

Because of the above, the PPP procurement of infrastructure at national level is
done under the Private Financing in Build and Operation of Infrastructure (PFBOI)
Act 2006 and PFBOI Regulations 2007. This Act, however, covers the procurement
of construction & operation of infrastructure only, like roads, tunnel, bridges
etc. and does not mention anything about the procurement of public services,
like solid waste management, health, education etc. The performance bond is
not to be less than 0.50% of project cost and the cost estimate is to be made
by the proponent unlike in the Public Procurement Act 2007. Nevertheless,
there have been complaints about the need for performance bonds as the
investments are to be made by private sector and not by the public sector like
in public procurement. Expression of interest is to be made within the time limit
specified in the public notice. As the notice given is normally for 30 days, this
is not considered to be sufficient in light of many documents to be submitted
along with the expression of interest. There is the provision of a 9-member
coordination committee under the chair of the NPC vice-chairperson and a
5-member technical committee in the concerned Ministry. In case of disputes,
it is first settled through mutual understanding, then as per the provision in the
agreement and lastly by arbitration.

At local level, though the Local Self-Governance Act 2055 (1999) (LSGA) has taken
the policy of promoting the private sector in sustainable service delivery, itis silent
regarding the operation of PPP projects and PPP procurement. Regulation 273 ‘ka’
added to the main Local Self Governance Regulations (Financial Administration)
2056 (2000 AD) has made the provision of local level PPP promotion committees.
The Public-Private Partnership Policy (for Local Bodies) 2060 BS (2004 AD) and
Local Self Governance (Financial Administration) Regulations 2064 (2007 AD) in
Regulation 2 ‘dha’ have defined Public Private Partnership. Further Regulation
157 in the same Regulations (document) specifies activities to be undertaken
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under PPP arrangements for procurement and internal revenue generation
of local bodies. But it is silent on PPP procurement procedures and operation
modality as stated above.

Role of Public Sector and Private Sector

There is lack of clarity on roles and responsibilities of various parties involved in
a PPP arrangement. Unless each party is clear on its role and responsibility the
partnership cannot be achieved or may lead to conflicts. The discussion took
place on following major parties of PPP:

1. Public sector / parties

The public party (as considered in a PPP) should be a public entity which has
the authority and ability to enter into a PPP contract with a private party as
defined in the White Paper. This includes various government statutory entity or
government owned entity. These bodies exist at the local, regional or national
level.

PPP’s do not mean reduced responsibility and accountability of the government.
Instead of being the builder and operator, the government’s role is now
redefined as the facilitator or the enabler. Government remains actively involved
throughout the project’s life and remains accountable for service quality, price
certainty, and cost-effectiveness (value for money) of the partnership. The
public sector is responsible for creating assurance in terms of stable governance
and citizens’ support. It is responsible for assuming social, environmental, and
political risks and creating a transparent streamline procurement process.

2. Private sector / parties

A private party includes any for profit or not-for-profit entity in which 51% or
more of the subscribed and paid up equity is owned and controlled by a private
entity. This entity may be domestic or foreign. The private partner plays the role
of financier, builder, and operator of the service or facility. The private sector is
responsible for bringing along operational efficiencies, innovative technologies,
managerial effectiveness, access to additional finance, and construction and
commercial risk sharing.

One of the issues raised was whether cooperatives / community organizations
are included as private party or not? In this regard, it may be mentioned that
Section 7.15 of the approach paper of new three year interim plan mentions
about the public cooperative partnership in the local infrastructure development
and local services. It also mentions about the involvement of local cooperatives
in such activities.
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